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NJBA recognizes and appreciates the expertise of its members. In this spirit 
we invite and encourage our members to submit articles for publication in 
Dimensions. NJBA reserves the right to make the determination on which 
articles will be published, the timing of the publication and, if need be, 
the right to edit articles after consultation with the author. Questions or 
comments may be sent to Kyle Holder at kyle@njba.org. 

Dimensions newsletter is produced by the New Jersey Builders 
Association (NJBA). NJBA is a housing industry trade association of 
builders, developers, remodelers, subcontractors, suppliers, engineers, 
architects, consultants and other professionals dedicated to meeting the 
housing needs of all New Jersey residents and facilitating their realization 
of the American Dream of home ownership. NJBA serves as a resource 
for its members through continuing education and advocacy. NJBA and 
its members strive for a better, greener, more affordable housing market. 
Additional information is available at www.njba.org.
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Dear NJBA Members

I am pleased to address you in my first 
Dimensions’ article as President of 
NJBA. In my installation speech at the 
NJBA Board of Directors Meeting in 
March, I laid out an aggressive agenda 
that I believe will further our members’ 
commitment to NJBA while introducing 
new members to our association through 
an increased focus on unity and return 
on investment. I wanted to take this 
opportunity to provide a brief update on 
the progress we are making and where 
we are heading.

We are finding new ways to tangibly 
demonstrate a return on membership 
investment for the up-and-coming 
leaders in our industry. This refocus 
should lead to a higher retention rate 
and, over time should lead to a deeper 
sense of commitment to the association. 
We recently introduced a new member 
benefit, the NJBA 401(k) Plan Exchange 
which provides significant cost savings 
through an economies of scale approach. 
It is an excellent complement to our 
current membership benefits such as 
the Member Rebate Program, Health 
Benefits Trust and discounts on NJBA 
programs and events. Secondly, we are 
working more collaboratively with our 
4 local associations (BANNJ, METRO, 
SBACNJ and BLSJ) and exploring ways 
to improve efficiencies and form more 
unity and consistency with them. NJBA 
has been engaging with local leadership 
on a regular basis and we are examining 

cost sharing practices that have the 
potential to save our organizations time 
and money. Finally, NJBA is increasing 
the number of educational programs it 
offers. Our ability to host programs that 
highlight our members’ expertise and 
provide valuable continuing education 
certificates for attorneys and engineers 
at a discount for members is one of our 
association’s greatest strengths. We need 
to continue to build a strong curriculum 
utilizing the experience and expertise 
of our members. This will assist us in 
promoting value so that we may recruit 
and retain new members. This year, we 
have held a Symposium on NJDEP’s 
stormwater rules, a regulatory and 
legislative update, and have some great 
programs on the horizon: a Finance 
Seminar on June 7th, and an Employment 
Law seminar on June 21st. 

In my installation speech I also laid 
out several priorities that have seen 
movement in Trenton. We are regularly 
updating policy makers on the state of 
the housing industry and presenting 
ideas to address the state’s affordability 
crisis and bring change to the housing 
eco-system. Several crucial pieces of 
legislation have recently progressed 
including S1446 (Singleton), The “New 
Jersey American Dream Act” which 
appropriates $25 million to provide down 
payment and home repair assistance 
to low and moderate income first-time 
homebuyers; A2246 (Greenwald), which 
establishes a New Jersey Homebuyer 
Tax Credit Program for first-time 
homebuyers; S338 (Singleton), which 
promotes homeownership by offering 
a closing credit in the amount of 1% of 
the sale price to a first-time homebuyers; 
and A1294 (Greenwald) & S2103 
(Singleton), which expand residential 
and business opportunities by converting 
underutilized or vacant property into 
vibrant live-work-play mixed use 
developments.  

Additionally, some of you may be aware 
that members of the legislature are 

now pushing for a mandatory licensing 
program for Home Improvement 
Contractors. It is crucial that any 
licensing program is properly drafted 
and implemented. NJBA’s government 
affairs team formed a working group 
to review the concept and ensure that 
it is not overly burdensome. I had the 
pleasure of testifying in Trenton on this 
legislation in March and am confident 
NJBA will continue to work to protect 
our members’ interests.

Most importantly, we are cultivating 
renewed interest in the building 
inspection and plan review reform 
initiative that started at NJBA three 
years ago. I am very pleased to report 
that NJBA and the Governor’s Office 
are meeting on a regular basis to refine 
the building inspection legislation that 
was previously vetoed by the Governor. 
The ultimate goal is to have a building 
inspection program that provides timely 
inspections, so that our subcontractors 
can keep working while at the same time 
meeting the scheduling demands of our 
builder members. This will ultimately 
keep housing more affordable and reduce 
the unnecessary closing delays imposed 
upon our homebuyers. 

These legislative successes highlight the 
importance of our affiliate, the Builders 
Political Action Committee (BPAC), 
which supports-policy makers that 
support pro-housing policies. I recently 
attended BPAC’s fundraiser with Senate 
President Scutari and look forward to 
seeing many of you at our joint fundraiser 
with the Builders League of South Jersey 
and Majority Leader Greenwald on 
June 7th.  BPAC plays a crucial role in 
supporting our advocacy efforts and I 
sincerely thank each and every one of 
you who has generously donated this 
year.

In closing, we also have the NJBA Golf 
Outing on August 11th and the Atlantic 
Builders Convention, which has returned 
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U.S. Department of Justice Takes Aim at Extensive PPP Loan Fraud: Is Focusing its 
Lens on the Construction Industry
By: Christopher D. Adams, Robert B. Hille and Rachel A. Frost

The U.S. Department of Justice (DOJ) 
recently affirmed what many have 
suspected – that the federal government 
will continue to persistently pursue 
fraud related to the Paycheck Protection 
Program (PPP), the total of which is 
estimated to be as high as $80 billion. 
Federal prosecutors are calling this theft 
of taxpayer money intended to help those 
harmed by the coronavirus pandemic 
“the largest fraud in U.S. history” as it 
represents approximately 10% of the $800 
billion handed out to small businesses 
in low-interest uncollateralized loans 
during the pandemic. The prevalence of 
pandemic-related relief fraud has been 
known for some time, but the extent and 
implications of the fraud are now coming 
into focus.  

PPP relief was designed to provide an 
incentive to keep workers employed, but 
far too many business owners instead 
pocketed the money or misappropriated 
the funds. Due to the urgency caused 
by the pandemic’s impacts on the 
business sector, the need to dispense 
this important worker relief came at the 
sacrifice of instituting a more stringent 
applicant vetting process. Although many 
businesses and individuals benefitted by 
using their relief payments as intended, 
this fast-tracked process led to a relaxation 
of internal controls that also, in turn, 
increased the risk of PPP fraud.

Construction Industry Focus

Of the PPP funds provided to 
business entities, the Small Business 
Administration (SBA) reports that well 
over $75 billion went to the construction 
industry, including its various 
sub-specialties. A majority of analysts 

agree that the construction industry 
accounted for the largest percentage of 
approved dollars in all phases of PPP, 
which now makes it the largest target for 
fraud and abuse investigations. In late 
March of 2022, the DOJ stated that only 
178 individuals nationwide had been 
convicted in PPP fraud cases to date, 
however the government signaled that 
many more prosecutions are coming, 
making those initial convictions just the 
tip of the iceberg.

Numerous reports of indictments 
and convictions for PPP-related fraud 
by various construction firms and 
contractors are being publicly released 
by the DOJ and its 94 district offices of 
United States Attorneys, creating an index 
of sorts of the different types of frauds 
being charged against contractors. Many 
cases involve what are widely regarded 
as more traditional frauds and schemes: 
using PPP funds for personal and/or 
luxury expenses such as automobiles and 
boats; using PPP funds to acquire land or 

property to develop; or otherwise using 
the funds as seed money in other ventures.  

However, some prosecutions have been 
for more technical reasons, such as 
employees or shareholders who would 
otherwise disqualify the company from 
PPP funds because of prior convictions or 
active investigations by law enforcement 
authorities. For example, in one such 
prosecution the government alleged that a 
shareholder of a New Jersey construction 
company falsely certified in the PPP 
application that neither the company nor 
any individual owning 20% or more of 
its equity was subject to an indictment or 
other criminal charges. The government 
alleges that when the shareholder 
completed the application, he knew that 
another shareholder was the subject of a 
criminal investigation that would lead to 
charges.

Many cases targeting businesses in 
the construction industry are being 
investigated by traditional means through 
use of the IRS and FBI, but other cases are 
coming to the DOJ’s attention through qui 
tam actions brought by “whistleblowers” 
under the federal False Claims Act (FCA). 
In a qui tam action, a private party brings 
an action on the government’s behalf and 
if the government succeeds, the private 
party receives a share of the award.  Under 
the FCA, qui tam actions are brought 
against parties who have defrauded the 
federal government. If successful, the 
party who brought the FCA qui tam action 
can receive up to 30% of the government’s 
award.  This has served as critical 
financial motivation for those aware of 
questionable conduct to bring the claim. 
In addition to the civil penalty/award 

About the Authors: 
Christopher D. Adams and Robert B. Hille are partners, and Rachel A. Frost is an associate, at Greenbaum, Rowe, Smith & Davis 
LLP. Mr. Adams is Chair of the firm’s Criminal Defense & Regulatory Compliance Practice Group, of which Robert B. Hille and 
Rachel A. Frost are members. The group assists public and private business entities and individuals with navigating government 
investigations, enforcement actions, and prosecutions – additional details and contact information can be found online at www.
greenbaumlaw.com.
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New Jersey’s Outdated Sewer And Water Connection Fee Statute And Challenges To 
Municipal Calculations
By: Craig M. Gianetti, Esq.

At some point, every developer in 
New Jersey has had to deal with New 
Jersey’s outdated statutes concerning the 
calculation of connection fees for water 
and sanitary sewer. Many of the laws 
concerning municipal and regionals 
sewer authorities were created in the 
1960s. The current laws concerning 
connection fees were adopted in 1991. 
The cost of these connection fees can vary 
town to town, and in some instances, 
can be upwards of $15,000 per sewer 
connection. For a 100-unit residential 
development, that can be $1,500,000 in 
just sewer connection fees. 

The law concerning the calculation 
of connection fees can be vague and 
confusing. How the numbers are 
calculated by towns or authorities 
are sometimes a mystery. There are 
limited court decisions on developers 
challenging connection fee amounts. 
Usually, the developer is near the end 
of the development process and is not 
looking to slow the development down 
with a legal challenge to the connection 
fees, especially if the end result is 
uncertain. 

However, in a recent case Day Pitney 
was involved in, on behalf of a client, it 
successfully challenged and invalidated 
a town’s sewer and water connection fee 
ordinance. Given the unique procedural 
posture of the case, the developer was 
incentivized to challenge the ordinance 
and see it through since the project was 
already under construction and would 
not be slowed down by the litigation. 

Day Pitney represented Squiretown 
Properties, LLC in challenging the 
Township of Livingston’s 2014 sewer 

connection fee ordinance. In a long, 
tortured history, this matter relates 
back to Squiretown’s successful builder’s 
remedy lawsuit against the Livingston 
Township in the Third Round affordable 
housing cycle. Squiretown was awarded 
a builder’s remedy in 2010 for an 
inclusionary apartment development, 
which the Appellate Division upheld in 
2013.

After site plan approval but prior to 
completion of resolution compliance, 
the town updated its sewer and water 
connection fee ordinance in 2014 
effectively doubling the cost of the 
connection fees for the project to 
approximately $1 million. The developer 
filed a complaint challenging the 2014 
ordinance increasing connection fees. 
It also filed a motion in aid of litigant’s 
rights under the builder’s remedy case 
arguing it should be grandfathered from 
the increase. 

The court granted the motion ordering 
that the developer be grandfathered 
from the increase. The town appealed 
that decision, but while the appeal 
was pending, the developer paid the 
connection fees based upon being 
grandfathered and started construction. 
After construction was mostly complete, 
the Appellate Division remanded the 
matter to the trial court ordering that 
the trial court should have conducted 

a hearing on the issue, particularly 
on whether the connection fees were 
calculated in accordance with the statute. 

Following a two-day trial on the issue, 
the court invalidated the Township’s 
2014 ordinance increasing the sewer 
and water connection fees. In addition 
to finding that the public notice on the 
ordinance was defective, the court also 
held that the Township failed to comply 
with the statutory formula for sewer and 
water connection fees. 

N.J.S.A. 40A:26A-11 and N.J.S.A. 
40A:31-11 provides that in determining 
connection fees, one calculates the total 
amount of capital investment in the 
sewer or water system and then divides 
it by the total number of “service units” 
(a.k.a. “equivalent dwelling units”). The 
statute provides that a single service unit 
be based upon “the average daily flow for 
the average single family residence” in 
the service area. One then takes the total 
sewer flow or water used in the system 
and divide it by the single service unit to 
get the total number of service units. 

Squiretown’s municipal accounting 
expert testified that when determining 
service units, the customary method 
is to take the total flow of single-family 
homes in the service area and divide 
it by the total number of single family 
homes. In Livingston’s case, there was 
no study performed of the average flow 
for the average single family residence; 
rather the Township’s engineer went on 
the “assumption” that the average single-
family residence uses 300 gallons per day. 
Since the statute required the number 
to be based upon the average daily flow 
for the average single-family residence 

About the Author: 
Craig Gianetti is a land use attorney in the real estate group of Day Pitney in its New Jersey office. He is a former past chair of 
the Land Use Section of the New Jersey Station Bar Association and long-time member of the New Jersey Builders Association.
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The Federal Reserve Hikes Rates And How Mortgages Are Affected
By: Michael Borodinsky

At their most recent meeting, the Federal 
Reserve hiked the Fed Funds Rate by 
.50%, the largest rate increase in 22 years. 
Let’s discuss what other action the Fed 
took, how the market reacted and what to 
look for in the week ahead.

“I would like to first speak to the 
American people. Inflation is much 
too high, and the Fed understands the 
hardship and is moving expeditiously to 
bring down inflation.” Fed Chair Jerome 
Powell - May 4, 2022.

How does the Fed move to bring down 
inflation? Raise rates and tighten 
monetary conditions. And this started 
when the Fed raised the Fed Funds rate by 
.50%. In a separate measure, the Fed will 
also begin shrinking its enormous $9T 
balance sheet of Treasuries and mortgage-
backed securities (MBS).

It is important to remember that this 
hike in Fed Funds Rate has no direct 
effect on home loan rates. Oddly enough, 
the measures the Fed is taking to lower 
inflation help preserve the value of 
long-term bonds like MBS. If the Fed is 
successful in bringing down inflation, it 
will help long-term bond prices improve 
and long-term rates remain relatively 
stable.

The lift to the Fed Funds Rate will 
immediately impact all short-term loans, 
like auto loans, credit card debt, and 
home equity lines of credit. Increasing 
these rates is expected to slow consumer 
demand, which in effect will slow price 
increases.

Powell gave the market comfort when 
he said there was “a good chance to have 
a soft landing”. Meaning the Fed can 

continue to raise rates more and slow 
demand without pushing the economy 
into a recession.

How much more will the Fed hike rates? 
The Fed Chair signaled they are likely to 
raise rates by another .50% in both June 
and July. Of course, making these moves 
will depend on the incoming data. This 
means we should continue to expect 
high-interest rate volatility around key 
economic reports like inflation, GDP, and 
the labor market.

The balance sheet reduction 
announcement means the Fed will be 
buying fewer bonds going forward. 
This is the opposite of what the Fed did 
through Quantitative Easing where they 
purchased $120B worth of Treasuries and 
MBS every month. It is not yet truly clear 
what will happen to home loan rates once 
the process in June commences as the 
Federal Reserve has only once shrunk the 
balance sheet for a limited amount of time 
back in 2018.

“It’s a strong economy and nothing about 
it suggests it’s close to or vulnerable to 
a recession. We have a good chance to 
restore price stability (lower inflation) 
without a recession”. Jerome Powell.

These words initially provided some 
comfort to both stocks and rates, but, after 
sleeping on it, interest rates moved to the 

highest levels in the past 11 years.

Despite the Fed Chair saying the Fed 
is not considering a .75% rate hike, the 
markets continue to assume a very high 
probability the Fed will hike by .75% at 
their next meeting.

Meanwhile, the housing market remains 
resilient due to inventory shortages 
and supply chains challenges for home 
builders.

Homebuyers are finding ways to alleviate 
some of the pain caused by high mortgage 
rates and still-rising home prices, the Wall 
Street Journal reported. 

Some buyers are paying fees to cut their 
interest rates in the form of rate-lock 
agreements and discount points, while 
others are making higher down payments 
to lower financing amounts, the article 
said. And buyers purchasing homes under 
construction are taking advantage of 
lender extended rate protection programs.

Borrowers can buy points at 1% of 
the value of the mortgage, and each 
point lowers the rate by a fraction of a 
percentage point. Borrowers in April paid 
an average of $3,134 in discount points 
and loan-origination costs, according to 
estimates from the National Association 
of Realtors, the article said, which is 31% 
higher than April 2021.

Applications for adjustable-rate 
mortgages have also doubled over the past 
three months, according to the Mortgage 
Bankers Association, which allow people 
lower payments in the beginning years of 
the mortgage.  

About the Author: Michael Borodinsky is the Vice President/Regional Builder Branch Manager at Caliber Home Loans. He also
served as NJBA’s Associate Vice President and has been a member for the past 27 years. He can be reached at michael.borodinsky@
caliberhomeloans.com or (908) 202-7293.
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Private Construction Financing: The Ideal Solution For New Jersey-Based 
Homebuilders 
By: Shane Soranno

In theory, times have never been better 
for homebuilders. 

A national shortage of homes paired 
with demographic shifts that have 
caused a large number of new buyers to 
enter the market has led to record-high 
prices for new homes throughout the 
nation’s most competitive markets. 
However, the reality is that the pandemic 
and macroeconomic forces have placed 
tremendous pressure on homebuilders 
who are hoping to bring much-needed 
housing to the market. For homebuilders 
in New Jersey, the rising cost of materials 
and high labor costs are also exacerbated 
by a highly constricted land supply that 
adds yet another hurdle in an already 
difficult environment. Within this 
challenging market, small-to-medium-
sized homebuilders are often met with 
another critical barrier in bringing their 
visions to life - construction financing. 

The Haves and Have Nots of Traditional 
Construction Financing 

Typically, having identified a 
development opportunity, homebuilders 
will work with a bank to secure financing 
that will enable them to bring a project 
from blueprint to reality. For large 
homebuilders who already possess the 
track record and the scale that banks 
prioritize when extending financing, this 
system continues to function adequately, 
even in the current ultracompetitive 
market. 

Unfortunately for many small-to-
medium-sized homebuilders, the 
traditional construction financing 
process simply does not work. Whether 
they are looking to construct their 
first home or scale their homebuilding 

businesses, a lack of documented 
experience can make securing traditional 
bank construction financing virtually 
impossible. 

Even if a homebuilder can work with a 
bank to extend construction financing, 
the timeline needed to secure this 
financing is badly misaligned with the 
speed at which the builder needs to 
operate to realize opportunities for new 
home construction in the current market. 
By the time the financing is in place, the 
land they might have been looking at 
could have already been scooped up by 
a deeper-pocketed investor or a larger 
homebuilder. 

In addition, bank construction financing 
tends to be inflexible and “hands-off.” 
With rapidly changing macroeconomic 
conditions, the lack of flexibility does 
not allow homebuilders the opportunity 
to work with their lenders to adjust the 
terms in line with changing material or 
labor costs. 

A Better Way 

Unlike traditional bank construction 
financing, private construction financing 
can provide homebuilders with the ideal 
blend of flexibility and speed they need 
to bring their visions to life in today’s 

competitive residential construction 
market. 

Private construction financing is 
typically offered by a non-bank capital 
source such as a private investor. 
Unlike a bank, these capital sources 
often do not possess the same rigid due 
diligence processes that can be onerous, 
costly and time-consuming to smaller 
homebuilders. In addition, the boutique 
experience private financing entities can 
provide is often far more hands-on and 
customized to the unique needs of a 
homebuilder versus the rigid, inflexible 
process in place with banks. 

The boutique experience also allows the 
lender to work closely with borrowers 
to create financing with far more 
leverage than traditional bank financing. 
With more favorable loan-tovalue and 
loan-to-cost ratios, homebuilders can 
spread their available equity across more 
deals and scale their businesses much 
more quickly. 

How to Choose a Private Construction 
Lender 

Private construction financing can be the 
perfect solution for a homebuilder with 
unique financing needs. But that does not 
mean that all private lenders are created 
equal. When selecting a private lender, 
it is vital to ask these three questions:  
 1. Has the private lender 
successfully extended construction 
financing for single-family home 
construction in the past? Home 
construction financing requires nuanced 
knowledge and understanding of the 
market that can only be gained through 
experience. Private lenders should 

About the Author: Shane Soranno is the Vice President of Lending for Summit Capital Partners, LP. He also serves as Director for 
AST, a real estate development and an investment company active in the NJ/NY metro area. Shane can be reached at ssoranno@
ast-re.com or 732.674.0992.
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Let’s Talk Dirt

Does this Sound at all Familiar?
A home builder puts up a road side sign 
that reads “Clean Fill Dirt Wanted.” A row 
of trucks arrive and dump dirt in a ravine 
located under one area of a planned 
foundation. A dozer spreads the dirt to 
make a level pad for the foundation.

Fast forward one year. The homeowner 
has been moved into their new home for a 
couple of months. The builder is surprised 
to get a call from the homeowner 
expressing concerns about some 
inoperable doors and windows, noticeable 
floor slopes, cracks in floor tile, and 
separations in trim. The quality conscious 
builder wonders what could be causing 
the significant foundation movement 
and related structural distress? After all, 
the builder used a reputable structural 
engineer, built in accordance with the 
plans, and passed all building department 
inspections.

A subsequent forensic investigation 
determined the cause of the structural 
failure to be the fill dirt. The dirt quality 

was found to be non-uniform, varying 
from sand to clay. The dirt thickness was 
also non-uniform, varying from zero 
to several feet under portions of the 
foundation. The fill density was low, since 
a dozer is not designed to compact fill. 
This all resulted in both excessive total 
and differential settlement, and a very 
expensive repair. 

How often is Dirt to Blame?
Unfortunately fill dirt-related structural 
failures like this are all too common. In 
fact, the ground-breaking findings from 
over 40 years of forensic investigations by 

2-10 Home Buyers Warranty indicate that 
fill dirt is the leading cause of new home 
structural failures! When placed under a 
foundation, fill dirt is arguably the most 
important structural component of a 
home. If the dirt that supports the home 
settles excessively, then every structural 
element located above it is at risk of 
failure. Structural engineers do not take 
into account the potential for unexpected 
fill settlement in their structural designs. 
Alarmingly, nationwide it costs an 
average of over $50,000 to investigate 
and repair a structural failure caused by 
fill dirt. In some states the average cost 
exceeds $100,000.

by Walt Keaveny, Risk Manager, MS, PE, PG

Let’s Talk Dirt

Fill dirt is the leading 
cause of new home 
structural failures! 
When placed under a 
foundation, fill dirt 
is arguably the most 
important structural 
component of a home. 

Clean Fill
Dirt Wanted



Let’s Talk Dirt

Building a home on improper fill dirt 
is a bit like playing Jenga® on Jello®! 
Geotechnical engineers recommend 
that footings bear on either undisturbed 
natural soil or on “engineered fill.” Most 
natural soils were deposited over 10,000 
years ago during the last ice age, and 
have had plenty of time to densify. On 
the other hand, fill relies on mechanical 
compaction to achieve high density like 
natural soil. If fill is not densified initially 
by the weight of proper compaction 
equipment, unfortunately it will 
eventually be compacted by the weight of 
the home.

Structural failures caused by fill are a 
very severe type of foundation failure 
due to the high potential magnitude of 
both total and differential settlement. 
Since fill is often placed under the entire 
foundation, all areas of the home are 
potentially impacted. Settlement causes 
damaging deflection (i.e., bending) and/

or tilt in the foundation which in turn 
causes distortion in the superstructure.

What is Engineered Fill?
“Fill Dirt” as it is broadly called in the 
construction industry, is formally referred 
to as “engineered fill” when used below 
foundations. The need to engineer this 
important fill is required by governing 
construction authorities. For example, 
the International Residential Code (IRC) 
states “Fill soils that support footings and 
foundations shall be designed, installed, 
and tested in accordance with accepted 
engineering practice.” HUD Sheet 79G, 
Land Development with Controlled 
Earthwork, states “For any development 
in which buildings are to be placed on 
graded areas, all earthwork shall be 
designed, engineered, and constructed 
in such a manner that there will be no 
adverse differential movement which may 
cause damage to the structure.”

What is actually “engineered” about 
fill? Isn’t it all basically the same and 
just compacted to 95% of maximum 
density? No -- there are countless types 
of fill, fill applications, and subgrade 
conditions. “Engineered” means that 
a professional geotechnical engineer 
develops site-specific specifications 
for fill quality, subgrade preparation, 
fill thickness uniformity, placement on 
slopes, lift thickness, moisture content 
and density (expressed as a percent of 
max. density of a lab Proctor sample). The 
engineer also ensures that the natural 
soils that underlie the fill can safely bear 
the weight of both the fill and the home. 
These specifications can be found in the 
site geotechnical report, if available, or 

developed just prior to site development.

Engineered also means that the 
engineer’s representative observes fill 
placement operations, and conducts 
a sufficient number of tests to confirm 
compliance with specifications. The test 
results are reviewed by the engineer 
and documented in a fill certification 
report. The report should be archived so 
that in the event of a structural failure 
builders can protect their liability 
by demonstrating that the fill met 
engineering specifications.

Most often Foundations Don’t Fail 
- People Do
Foundation failures caused by fill are 
avoidable. Most often foundations 
don’t fail - people do. Unfortunately, 
it is relatively common to overlook the 
fill under foundations. In part because 
building departments in most states don’t 
require confirmation of fill compaction. 
The fill located under foundations should 
be engineered - just like structural 
concrete and structural framing are 
engineered.

About the author: Walt Keaveny, MS, PE, PG is the Risk and Underwriting 
Manager for America’s leading new home warranty company, 2-10 Home 
Buyers Warranty. Mr. Keaveny is licensed as both a Professional Engineer 
and Professional Geoscientist with over 30 years of engineering and 
construction experience. His articles have been broadly distributed by 
the NAHB and local HBAs.
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How Does Covid Affect Couples on the Brink?

By: Marc Demetriou

Relationships can be turbulent. Even 
for the best of couples. According to 
an article in the National Law Review 
from last year, relationship counselors 
routinely rank financial stress, boredom, 
parenting disagreements and arguments 
over domestic chores as the most 
common obstacles to wedding bliss.
(1) And that was before the Covid-19 
outbreak. 

During the early stages of the pandemic, 
most employees were required to work 
from home for safety reasons. But if 
a couple’s relationship was already 
showing signs of emotional wear and 
tear, being forced to share the same space 
twenty-four-seven in a state of perpetual 
lockdown might not help matters much.

If a marriage was already starting to go 
bad, the pandemic was almost certainly 
going to ratchet up the domestic tension. 
Before Covid, if a couple was having 
issues, both spouses could probably talk 
to friends or family members to blow off 
steam. Once the quarantine began, those 
pressure values might not have been so 
easily accessible. In those early days of 
the lockdown, no one knew exactly how 
physically close they should get to one 
another. 

The stats are staggering

Being in forced seclusion could create 
tensions in even the healthiest of 
marriages. But for ones that were already 
on the rocks, Covid could create the 
makings of a powder keg. According to 
one legal website, 34 percent of couples 
considering divorce had children under 
18 years of age, an increase of five percent 
from 2019.(2) Here are some other 
startling stats from that same website:

• Interest in marital separation spiked to 
57 percent in April 2020 from the prior 
two months.

•  58 percent of those “pursuing a 
divorce” were married in just the past 
five years – an increase of 16 percent 
over 2019.

• Couples who were married for five 
months or less and then actually got 
divorced jumped to 20 percent in 2020 
– an increase of 9 percent from the 
year before.

• Divorce rates in the South were two to 
three times higher than in the rest of 
the country due to the pandemic.

• Out of fear of a spouse’s sudden death 
from Covid, 31 percent of divorcing 
couples increased their life insurance 
holdings.

Woman and Stress

A recent U.S. Census report stated that 
women were twice as likely to not be 
working due to Covid-related child care 
issues. Over two million women left the 
workforce entirely due to the pandemic.

(3) Some experts predict the Covid 
crisis may have set back women in the 
workplace for the next decade.(4)  

Even couples currently in relationship 
therapy saw Covid creep into their 
sessions. One recent article pointed out 
that some couples would even argue 
about whether their current counseling 
environment was Covid-safe. Tina 
Timm, PhD, associate professor at 
Michigan State University’s School of 
Social Work in East Lansing, said that 
one couple’s wife “was going crazy” 
during one session, worrying about 
whether her gym was safe to go back to 
due to Covid instead of focusing on her 
current therapy visit.(5) 

The good news

The news on Covid and divorce is not 
all negative. For some, the pandemic 
has been a learning experience of a 
different sort. According to Professor 
Amanda Miller, Chair of the Department 
of Sociology at the University of 
Indianapolis, the pandemic might have 
the effect of delaying some couples’ 
decision to marry altogether.(6) At 
least for a while. The reason? Divorce 
is expensive. Better not to jump into 
matrimony in haste.

A recent American Family Survey 
(AFS) stated that 58 percent of married 
couples, ages 18 to 55, said the pandemic 
had made each spouse appreciate the 
other even more, while 51 percent said 
their commitment to marriage had only 
grown deeper.(7) The same AFS data 
also stated that the share of married 
couples who said their marriages were 
“in trouble” fell by 11 percent (from 40 

About the Author: Marc Demetriou is an SVP of Mortgage Lending and Branch Manager at Guaranteed Rate and is currently 
licensed in all 50 states successfully serving his clients in traditional and reverse mortgages. He consistently ranks in the top 1 
percent of mortgage originators in the U.S., according to leading industry sources Origination News, Mortgage Executive and 
Scotsman Guide. He can be reached at marc.demetriou@rate.com or (973) 521-8345. He is currently offering a $1440 lender 
credit for all NJBA members, visit //rate.com/NJBA for more details.

Continued on page 14
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New Jersey Electric Vehicle Ordinance: What You Need To Know
By: Matthew Kaplan, LEED AP

Confronting New Jersey’s greenhouse 
gas emissions, largely due to the 
transportation sector, has become a point 
of interest for Governor Phil Murphy’s 
administration in recent years. Electric 
vehicles (EVs) have concurrently become 
increasingly popular amongst the general 
public. However, “range anxiety” and 
a lack of public charging stations is 
detrimental to the growth of the EV 
industry. To simplify the local approval 
process for electric vehicle infrastructure 
installation, Governor Murphy enacted 
Public Law 2021, c. 171. 

Developed by the New Jersey Department 
of Environmental Protection (NJDEP), 
the Department of Community Affairs 
(DCA), and the Board of Public Utilities 
(BPU), P.L. 2021, c. 171 is now in effect. 
The new law, signed by Governor Murphy 
in July 2021, requires Electric Vehicle 
Supply/Service Equipment (EVSE) 
and Make-Ready parking spaces to be 
designated as a permitted accessory 
use in all zoning or use districts in New 
Jersey. The law also establishes installation 
and parking requirements for EVSE and 
Make-Ready parking spaces in local 
communities. Multi-family developments 
with more than five units must reserve 
15% of parking spaces to be Make-Ready. 
A six-year phase-in is allotted for the 
installation of the EV chargers. A 
Make-Ready parking space counts as two 
spaces when calculating compliance with 
the parking requirements, with up to a 
maximum 10% reduction.

A Model Statewide Municipal EV 
Ordinance has been created, as of 
September 1, 2021, to provide guidance for 
P.L. 2021, c. 171. The ordinance includes 
the requirements for installation and 
parking, in addition to the installation, 
sightline, and setback requirements for 
EVSE and Make-Ready parking spaces. 
To ensure municipalities are requiring 
the installation of ESVE and Make-Ready 
parking spaces, the model ordinance 
is mandatory. While municipalities 
can make changes to the Reasonable 
Standards section, most of the ordinance 
requirements are mandatory. The 
ordinance also supersedes municipalities’ 
existing EV ordinances. 

Through the program It Pay$ to Plug 
In, NJDEP reimburses applicants for 
a percentage of the costs for installing 
chargers. NJDEP will reimburse a 
maximum of $750 per Level 1 charging 
port, $4,000 per Level 2 (L2) charging 
port, and $200,000 per DC Fast Charger 
(DCFC) location with a minimum of two 
ports. Funding availability is subject to 
change.

In addition to the NJDEP Program, 
PSE&G created the Clean Energy Future 
– Electric Vehicle Program, which 
consists of $166 million to increase NJ’s 
EV charging infrastructure. For mixed-
use commercial charging customers, 
PSE&G will contribute up to $30,000 for 
behind the meter (BTM) installation of 
L2 chargers and up to $10,000 for pole 

to meter, or Make-Ready utility service 
upgrades, as necessary. For public DCFC 
customers, PSE&G will contribute up to 
$100,000 per site for BTM installation 
costs and up to $50,000 for Make-Ready 
utility service upgrades, as needed. To 
apply, visit PSE&G’s site. 

The New Jersey BPU released the 
electric vehicle charging incentive 
program Multi-Unit Dwelling (MUD). 
The program encourages the purchase 
of Level 2 chargers for apartments, 
condominiums, or mixed residential 
locations with a minimum of five units 
and dedicated off-street parking. The 
grants available include $1,500 toward 
purchasing a Level 2 charging station and 
50% of the Make-Ready costs for Level 
2 chargers, up to $5,000. Overburdened 
communities are eligible for larger grants. 
The NJBPU is now accepting applications 
until May 2, 2022. 

The new model ordinance for 
municipalities and numerous incentive 
programs are part of the Murphy 
administration’s investment of over $100 
million in clean, equitable transportation, 
along with EV incentive programs like 
Charge Up New Jersey and EV Tourism. 
Inspired by President Biden’s executive 
order regarding car and truck emissions, 
as well as a goal for half of the new vehicles 
sold in 2030 to be electric, New Jersey is 
leading the East Coast in efforts to reduce 
the effects of climate change, moving 
toward clean energy and a brighter future.

About the Author: Matt Kaplan is the CEO of ReVireo, an energy efficiency and green building services firm. ReVireo provides 
analysis, consulting, and verification services to help clients determine and achieve target levels of energy efficiency and 
sustainability. He can be reached at mkaplan@revireo.com or (888) 568-5459.
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The Ins and Outs of Smart Soil Management for Successful Building Projects
By: Michelle Bouwman, LSRP

Around the state of New Jersey, piles of 
soil linger on construction sites with no 
clear strategy for removal or reuse. On 
other sites, equipment sits inactive while 
contractors search for a soil to import 
that will meet all project specifications. 
The management and reuse of soil is an 
increasingly regulated and expensive part 
of construction, which is often not fully 
evaluated during the planning phase of a 
project. 

Smart soil management can keep the 
project moving smoothly and reduce 
risk and cost. During the planning phase 
of a project, a comprehensive soil and 
materials management plan is critical. 
The project team should be evaluating the 
following important questions as part of 
the cut-fill and soil management plan: 

1. What is the background history 
of the site? Is there potential for 
environmental contamination?

2. If soil export is required, what are the 
target destinations? Has the soil been 
confirmed to be acceptable to those 
locations?

3. If soil import is required, where will 
soil be sourced from?  Does the import 
soil meet all project specifications, 
including geotechnical, civil, and 
environmental? What is the risk 
tolerance of the project team?

Much of the easily accessible virgin land 
in NJ has already been developed; this 
often leaves developers to grapple with 
contamination from previous operators, 
which can linger for decades. Before 
beginning site work, the project team 
should have an understanding of the 
site history and the potential for soil 
contamination, ideally from completion 
of a Phase I Environmental Site 
Assessment or Preliminary Assessment. 

For known contaminated sites in New 
Jersey, management of contaminated 
soil must be conducted under the 
oversight of a Licensed Site Remediation 
Professional (LSRP). The LSRP will 
assist in advising the project team on 
the environmental regulations and risks 
at the site. On uncharacterized sites, the 
site developer must balance the need to 
sample soil to support export, with the 
risk of identifying previously unknown 
contaminants. Under the New Jersey Site 
Remediation and Reform Act, a property 
owner has an obligation to report and 
remediate contamination when it is 
identified. The presence of contaminants 
also significantly increases the cost of soil 
disposal.

Although most projects strive for a 
balanced site with limited export or 
import, it is often an unachievable goal 
due to other constraints. If soil export 
is required, potential disposal facilities 
should be identified early in the planning 
process and necessary approvals arranged. 
Developers should be aware of the “Dirty 
Dirt” legislation, which was signed into 
New Jersey law in 2020. The Dirty Dirt 
law strengthened a licensing requirement 
for businesses engaged in collection, 
transportation, processing, brokering, 
storage, purchase, sale or disposition of 
soil and fill recyclable materials. Under 
the Dirty Dirt law, an A-901 license is 
required by many contractors involved 
in soil management. Developers should 
obtain a copy of each contractor’s A-901 
license, as well as written approval 
and certificate of insurance from the 
destination site or facility receiving soil. 
Review the documents carefully – In 
one memorable recent experience, we 
observed a site contractor attempting to 
export contaminated soils for reuse as 
residential topsoil. The property owner 

or developer can be responsible if their 
contractor ships soil to an unsuitable 
destination.  

Soil import can also be a challenging 
prospect due to the need to meet the 
project budget while balancing site 
schedules, geotechnical requirements, 
civil requirements, and environmental 
limitations. The project team should 
scrutinize potential fill sources to be sure 
that the background information provided 
seems reliable, complete, and up-to-date, 
and ensure that necessary contractors hold 
an A-901 license. Common practices of 
less honest soil sources include providing 
old data, incomplete reports, or implying 
that recycled products are sourced from a 
virgin quarry. When importing soil to a 
contaminated site, an additional level of 
regulations apply, which must be directed 
by the site LSRP. The team managing the 
soil import should keep an organized log 
of all documentation received, approvals 
issued, and tickets for fill shipped to the 
site. Collection of analytical data from 
source soil is not strictly required when 
working on non-contaminated sites in 
most of the state, but may be advisable 
to consider based on the developer’s risk 
tolerance and long-term plans for the site. 
When the project is sold or refinanced, 
or excess surcharge material removal is 
required, outside parties often look for 
analytical data and background on fill 
material. The end of the project is not the 
time to discover that the fill imported to 
the site was contaminated. 

Management of fill on a construction site 
is a critical component of a successful 
on-budget project. Planning soil 
management ahead of site work with a 
team of experienced professionals is key. 

About the Author: 
Michelle Bouwman is a Licensed Site Remediation Professional who specializes in investigation, remediation, and redevelopment 
of complex contaminated sites, with a focus on site remediation in New Jersey. JM Sorge, Inc. is a full-service environmental 
consulting firm dedicated to finding strategic solutions to environmental problems.
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A Message From NJBA President
Continued from page 2

U.S. Department of Justice Takes 
Aim at Extensive PPP Loan Fraud
Continued from page 3

New Jersey’s Outdated Sewer And 
Water Connection Fee Statute 
And Challenges To Municipal 
Calculations
Continued from page 4available in the qui tam action, the civil 

section of the DOJ can ordinarily refer 
the conduct to the criminal section for 
investigation and potential prosecution. 
In many cases, the offending construction 
company or its principals are subject 
not only to a financial penalty under 
the qui tam action, but also to possible 
fines and incarceration for the criminal 
prosecution.      

Critical Next Steps for PPP Loan 
Recipients

In the course of the DOJ’s pursuit of 
PPP fraud prosecutions, it may become 
challenging for the government to 
discern between borrowers that intended 
and affirmatively acted to commit fraud 
and those that were well-intentioned 
but nonetheless failed to comply with 
this fast-tracked federal relief program. 
As a result, many unwitting borrowers 
may find themselves caught in the DOJ’s 
fishnet of fraud charges. 

It is critical for those business owners 
who received PPP funds to immediately 
review their compliance, mitigate any 
non-compliance, and address corrective 
measures and exposure to enforcement 
with the appropriate government agency. 
An essential first step is obtaining 
knowledgeable legal counsel or other 
experts who can accurately assess whether 
there was sufficient compliance, what 
any potential exposure might be, and 
how, if necessary, to effectively address 
that exposure. Construction companies 
cannot afford to be reactive and wait 
until the government comes knocking on 
their doors, as those who are proactive 
stand a better chance of obtaining a more 
favorable outcome.

in the Township, the court struck down 
the ordinance for not complying with the 
statute.

Though the Township had subsequently 
updated its sewer and water connection 
fee ordinance a few years later, 
Squiretown would only be subject to 
the valid ordinance in effect at the time 
it paid the connection fees, which was 
the original connection fee ordinance 
as opposed to the 2014 Ordinance or 
subsequent increases.  

This case was somewhat unique in the 
sense that the developer had already paid 
the lower connection fee amount and 
started construction so at that point the 
only issue was money. 

Notwithstanding, this is one of the 
few cases that focus on the connection 
fee calculation and the requirement 
the municipality’s perform a study as 
opposed to making assumptions or using 
NJDEP estimations when determining 
the average daily flow for the average 
single-family residence in service area. 

to its regular place in early Spring, March 
28-30, 2023. Please save the dates. I 
encourage everyone to visit njba.org/
events for a list of all our upcoming 
seminars and gatherings.

Although we have an ambitious agenda, 
I am enthused by the energy and passion 
of our staff and in the progress we are 
making. I told you that “Rust Never 
Sleeps” and NJBA’s staff is putting me to 
the test but I think I am holding my own 
so far.  Stay tuned and I hope to see you 
all soon! 

www.njba.org


DIMENSIONS

www.njba.org

Page 14

SPRING 2022

debt, equity and bridge financing through 
direct-to-lender capital programs 
developed by builders for builders. 
Our experience, local knowledge and 
flexible, hands-on approach ensure that 
homebuilders can secure the financing 
they need to help people construct their 
dream homes across the Garden State. 

Interested in learning more about our 
private construction financing services? 
Visit us at https://summitcaplp.com/ 
today. 

Private Construction Financing: The 
Ideal Solution For New Jersey-Based 
Homebuilders
Continued from page 6

Private Construction Financing: The 
Ideal Solution For New Jersey-Based 
Homebuilders
Continued from page 14

How Does Covid Affect Couples on the Brink?
Continued from page 9

have a deep track record of not only 
the financing aspect of homebuilding 
but the steps it takes to physically 
bring a project from vision to reality.  
 2. Does the private lender 
have experience in the local market? 
As we mentioned earlier, New Jersey’s 
residential market is unique, and the 
state’s “home rule” traditions require 
a level of familiarity to ensure success. 
A lender from outside the state 
most likely does not have the deep 
on-the-ground knowledge required 
to create financing that is informed 
by local market conditions and an 
understanding of the unique aspects of 
real estate development in New Jersey.  
 3. Can the private lender modify 
the loan if conditions change? If the past 
two-plus years have taught us any lessons, 
it is that flexibility is crucial. In just the 
first three months of 2022, tremendous 
geopolitical upheaval and changing 
economic conditions have already 
made many of the macroeconomic 
assumptions of late 2021 inaccurate. 
As a result, your private lender must 
be flexible to accommodate changing 
conditions, particularly those regarding 
fluctuating labor and material costs. 

The Homebuilder’s Best Friend 

Private construction financing can 
provide the ideal mix of speed and 
flexibility to homebuilders who might 
have difficulty securing traditional 
construction financing or who are 
looking to quickly scale their businesses. 
Through conducting proper vetting, 
homebuilders can have access to a tool 
at their disposal to ensure they can bring 
their visions to life in our current market. 

Since 2011, Summit Capital Partners, 
LP, has been a trusted provider of varied 

percent to 29 percent) in 2020, from the 
prior year.

The Washington Post also reported last 
year that the number of engagements 
seems to be rising, even in the age of 
Covid.(8) University of Indianapolis 
Professor Miller was not surprised. She 
said that “getting engaged can be a low 
cost” and “certainly much cheaper than 
having a baby or getting divorced.”(9)

1. https://www.natlawreview.com/
article/divorce-rates-and-covid-19

2. https://legaltemplates.net/
resources/personal-family/
divorce-rates-covid-19/#divorces-
increase-in-couples-with-children

3. https://www.census.gov/library/
stories/2020/08/parents-juggle-work-
and-child-care-during-pandemic.
html

4. https://www.forbes.com/

sites/naomicahn/2021/01/15/
why-marriage-and-divorce-
rates-are-dropping-during-the-
pandemic/?sh=24c6bc3a56c2

5. https://www.webmd.com/lung/
news/20201207/pandemic-drives-
couples-to-divorce-or-to_seek-help

6. https://www.forbes.com/
sites/naomicahn/2021/01/15/
why-marriage-and-divorce-
rates-are-dropping-during-the-
pandemic/?sh=24c6bc3a56c2

7. https://ifstudies.org/blog/
divorce-is-down-during-covid

8. https://www.washingtonpost.com/
lifestyle/2020/12/17/engagements-
proposals-pandemic-coronavirus/

9. https://www.forbes.com/
sites/naomicahn/2021/01/15/
why-marriage-and-divorce-
rates-are-dropping-during-the-
pandemic/?sh=24c6bc3a56c2
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